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News Alert — UAE — Corporate — The new DIFC Companies Law

On 12t November 2018 the Dubal International Financial Centre (DIFC) enforced the new
Companies Law (Law or New Law) with the objective to promote better shareholder and credi-
tor protection and adapt the international best practice and comparable models by introducing a
new classification of companies. The law intends to provide greater certainty and flexibility for
companies.

The new companies law No. 5 of 2018 and Companies regulation (Regulation or new Regula-
tion) of 2018 overrules the pre-existing companies law No. 2 of 2009 as amended by DIFC
Amendment Law No. 1 of 2013.

In the following we have outlined significant key changes, which we deem relevant for existing
and future DIFC companies and how these changes differ from the previous DIFC Companies

Law no. 2 of 2009 (Previous Law) and effect the companies in practice.

Application of the new Law

The new law applies in the jurisdiction of the DIFC and to any natural person and entities who
conducts or attempt to conduct business in or from the DIFC.

Previous Law

New Law

Summary of change / practical
consideration

Type of companies:

1) Companies Limited by
Shares (Ltd.)

2) Limited Liability Com-
panies (LLC)

3) Recognised Companies

Types

of companies:

Private Company
Public Company
Recognised Company

Introducing a public and private
company regime. The Limited
Liability Company (LLC) regime
under the previous law has been
removed in favour of the compa-
nies limited by shares.

Current existing LLC and Ltd.
established prior to the new law,
were automatically converted
into Private companies (Ltd.).

Article of Association (AOA)
shall be adopted and amended
within 12 months from the date
of law enforcement, to the extent
that it is necessary in accordance
with the new law. Until then the
AOA continue to apply to that
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company, but only to the extent
that such articles do not conflict
with the new Law.

A company limited by Shares;
and which was a Public listed
company under the Market Law
2012 or had any of its shares
admitted to trading on regulated
market; or had more than 50
shareholders, is automatically
converted into a Public Company
(PLC).

The PLC has 12 months from the
date of law enforcement to adopt
the AOA so that they are con-
sistent with the requirements of
the law as applicable to that
company.

If the companies do not adopt
within set dead line a fine will

we imposed.

Minimum share capital:

All companies (except of the Dubai
Financial Services Authority —
DFSA- regulated companies) had
a minimum capital requirement of
USD 50,000.

Minimum share capital:

Private Company: No Mini-
mum share capital share re-
quirement.

Public Company: Minimum
share capital of no less than
USD 100,000, paid up at least
to one -quarter of its value .

All automatic converted PLC
have 12 months from the date of
law enforcement to adopt the
AOA and increase its share capi-
tal to comply with the mandato-
ry minimum share capital re-
quirements.

Subscribed Membership interest
of a former LLC will be convert-
ed into shares and the Register
of Shareholders of the Company
must be updated accordingly.

Features of a Company:

LLC : Minimum of 1 or more
Members

LLC: Minimum of 1 or more
Managers

Companies Limited by
Shares: Minimum of 1 or more

Features of a Company:
Private Company: Minimum
of 1 shareholder and maxi-

mum of 50

Private Company: Minimum
of 1 Director

Public Company: Minimum

Manager of LLC which are au-
tomatically converted to a Pri-
vate Company shall be deemed to
be a Director of that Company.
This amendment must be reflect-
ed in the AOA within the 12
months deadline.
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Shareholders

Companies Limited by
Shares: Minimum of 1 Director

of 1 shareholder with no limi-

Public Company: Minimum
of 2 Directors

Duties of Directors:

- Duty to act in good
faith and for the inter-
est of the company and
exercise reasonable care
and diligence.

- Duty to disclose inter-
est in a proposed or ex-
isting transaction or ar-
rangement

Duties of Directors:

Duty to act within
powers.

Duty to promote the
success of the compa-
ny.

Duty to exercise inde-
pendent judgement.
Duty to avoid conflicts
of interest.

Duty not to accept
benefits from third
parties.

Duty to declare inter-
est in a proposed or
existing transaction or
arrangement.

The new law enhanced the duties
of the Director(s) significantly
and is based on the UK Compa-
nies Act 2006.

The AOA shall not include any
provisions with the effect to
weaken the duties of Directors.

The DIFC Registrar of Compa-
nies can initiate court proceed-
ings against any director con-
travening one or more of those
duties.

Merger and compromises ar-
rangements:

Merges and scheme of com-
promises and arrangements
provisions were not available
in the previous law.

Merger and compromises ar-
rangements:

Merges and scheme of com-
promises and arrangements
provisions introduced in Part
8 and 9 of the law.

The new provision provides for
Public Companies established in
the DIFC to merge with other
companies, including those es-
tablished in jurisdictions outside
of the DIFC.

Private Companies are allowed
to merge provided that the AOA
or special resolution expresses
such authority.

The provision dealing with com-
promises and arrangements (e.g.
amalgamation) of Companies
registered in DIFC applies
equally to Private and Public
companies.

Audit requirements:

All companies were required to
prepare an accounting and au-
dit report and lay it out before
a General meeting for approval

by the shareholders.

Audit requirements:

Audit requirements are still
applicable for all companies.

Small Private company carve —
out from the requirement for a
company’s annual audit report.

Small Private companies are
companies with an annual turno-
ver of not more than USD
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5,000,000 and has not more than
20 shareholders.

Existing companies should assess
whether they do fall under the
small company requirements.
The turnover calculation must
include all subsidiaries of the
Private company. The carve -
outs approach is consistent with
the similar carve -outs scheme in
other jurisdictions, such as the
UK, Australia and Singapore.
The objective is to free small
companies from the associated
costs relating to annual audits
and filing with the Registrar,
which are usually not appropri-
ate with the size and nature of
such companies.

Annual General Meeting:

LLC and Ltd. were required to
hold annual General Meetings
in

Annual General Meeting:

Private Companies are not re-
quired to hold annual General
Meeting, unless expressly re-
quired to do so under its AOA.
PLC are still required to hold
annual General Meetings.

Privat Companies should adopt
the AOA according to their
needs of introducing or opting
out of the annual General Meet-

ing.

Director’s Report:

Director’s Report for Public
companies was not available in
previous law.

Director’s Report:

Director’s report preparing
has now been introduced as a
mandatory requirement for

Public Companies.

Public Companies must prepare a
Director’s report along with the
audit and accounting report for
approval before the General
Meeting.

Pre -emption rights:

Pre-emption rights was only
regulated for existing share-
holders of an LLC and not for
other companies.

Pre- emption rights:

Introduction of formal pre-
emption rights for existing
shareholders of all company

types.

Companies should review their
AOA adapt appropriate exclu-
sions or restrictions of such
rights as they deem necessary
(for instance prohibiting allot-
ting shares of a particular class)
through special resolution rec-
ommended by the Directors in
written statement circulated to
all shareholders.

The regulation aims to guard
against undue dilution of exist-
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ing shareholder rights and con-
tains appropriate exclusions of
certain shares such as shares
from an employee share scheme.

Special Resolution:

Special  Resolution require-
ments were not applicable in
the previous law.

Special Resolution:

Special Resolution requirements
were introduced for certain
transactions (e.g. alteration of
AOA). Special Resolution re-
quires at least 75% of shareholder
votes in a General meeting and
further submission of the resolu-
tion to the Registrar within 30
days after it is passed.

AOA of companies should be
adopted accordingly from ordi-
nary resolution to the special
resolution requirements set forth
by law, to ensure legitimacy of
certain decisions and avoid fines
for no or late submission to the

Registrar.

Conclusion

Companies are urged to undertake all necessary steps to abide to the new law, in particular
adopting their AOA accordingly and making amendments / changes to company name to avoid
any penalty fines. MENA LEGAL would be delighted to assist with advising on the required
procedures for each company to ensure compliance with the new law.

Future investors who are planning to set up a small business in DIFC can now opt for a Private
company (Ltd.) but can also still consider the possibility of registering a Limited Liability
Partnership (LLP) under the current LLP law if this company type caters more to their needs of

small business.

MENA LEGAL will remain attentive to the evolution of the process and keep you informed.
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For more information, please contact:

info@mena-legal.com

Dr. Alexander Brexendorff
Managing Partner

Dr. Alexander Brexendorff is an entre-
preneur/owner and managing director of
various legal, business, sports and
Fintech consulting companies in Europe
and the Middle East. He is as well the
founder and head of the board of the
Zurich and Dubai based international
business and legal Swiss Association
Iskander & Associates / MENA LEGAL.

You may contact Dr. Alexander Brexen-
dorft at brexendorff@mena-legal.com
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Mrs. Karin Luzolo
Legal Consultant

Karin Luzolo is a German certified
lawyer with over seven years of legal
work experience with renowned Law
firms. Areas of her experience included
strategic and compliance advisory in
Immigration and citizenship law and
EU -law and Data protection law.

You may contact Mrs. Karin Luzolo at
Luzolo@mena-legal.com
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ABOUT MENA LEGAL

MENA LEGAL™ represents a global network of consulting firms and professionals struc-
tured as a Swiss Association, which provide a wide range of services on "one-stop-shop"
basis to international corporations, small and medium sized companies and individuals.

[ts members and individual experts have in-depth experience in matters of legal, tax, busi-
ness consulting, accounting, property consulting, project finance and recruitment services,
mainly with a focus on the markets of Europe, the Middle East, North Africa and beyond.

With over 30 years of personal and professional experience our members provide compre-
hensive and competent advice related to the business environment in various parts of the
world, but also provide advice to regional entrepreneurs with respect to opportunities and
legal matters in Europe, the Middle East, North America and Asia.

With member offices in Germany, Italy, France, the Netherlands, USA, United Kingdom,
Switzerland the United Arab Emirates, Egypt, Jordan and Saudi Arabia, along with associ-
ated partners in various other countries, our members are positioned to offer hands-on sup-
port and on-the-ground services on a regional basis.

Our focus is on advising the following business sectors:

Real Estate and Construction (FIDIC)
Engineering and Architecture

Car manufactures and Supply Industries
Logistics and Aviation

Oil & Gas and Mining

Petrochemicals

Fintech and Blockchain

Renewable Energy and Environmental Technologies
Security and Defence

Hotels and Leisure Properties
Pharmaceutical and Biotechnology
Education

Sport and Events
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With the following services:

Allocating local partnerships and project finance opportunities
Joint-Venture arrangements

Agency and Representation Agreements

Advice regarding doing business under international sanctions
Corporate set-up

Immigration services

Foreign Investment laws
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Oil & Gas contracts

Mergers & Acquisitions

Commercial litigation and arbitration
Real Estate development and acquisitions
Construction and infrastructure projects
Public procurement and tendering procedures
Local and cross-border taxation
Accounting services

Labour law

Inheritance law and wills

Data Protection Law
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For more information, please contact:

info@mena-legal.com
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